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Elbi S.p.A and Elbi of Anerica, Inc. (collectively, Elbi)
appeal the denial of judgnent as a of mtter of law (JML),
claimng insufficient evidence for breach of contract concerning
Elbi’s sale of water tanks to A.O Smth Corporation. (The breach
of express warranty finding against Elbi is not at issue.) The
evidence was sufficient for a reasonable jury to find Smth
properly revoked its acceptance of the tanks when it found they

were defective. AFFI RVED.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



l.

Smth began negotiating with Elbi in 1999 to buy overflow
thermal expansion tanks for use in residential water heater
systens. Smth intended to sell these tanks under its own | abel.
In researching expansion-tank options, Smth tested those of
several conpani es. Smth cut open tanks that failed a non-
destructive pressure-test to examne the interiors and ascertain
why the tanks did not hold air.

Accordingly, in the course of negotiations with Elbi, Smth
tested sanple tanks to ensure they held pressure. Because Elbi’s
tanks passed that test, Smth decided destructive testing was
unnecessary. (Smth perforned such testing after it had contracted
with El bi and the tanks began failing in the field.)

El bi’ s product catal og contained a provision warranting the
tanks woul d be free frommaterial and worknmanshi p defects for five
years, and El bi provided other literature to Smith on its warranty
pr ocedur es. Smth expressed interest in entering the thernal -
expansi on-tank whol esal e market inthe United States, and its sal es
team di scussed the possibility of future large volune purchases
from El bi. After testing the Elbi product and reviewing the
product literature, Smth purchased 14, 400 tanks from El bi.

Smth began selling those tanks to its custoners in Septenber
1999. In June 2001, however, Smth began receiving reports from

its custonmers of |eaking and rusting tanks. Custoners in Arizona,



particul arly, conpl ained of faulty tanks and demanded repl acenent s;
in the end, approximately 500 El bi tanks had to be replaced in
Arizona. Smth submtted several of the Arizona tanks to El bi of

Anmerica in Houston to send to Elbi’s Italian factory for testing

and warranty service. In addition, Smth perfornmed its own in-
house testing to ascertain the source of the problem It was
di scovered that the tanks’ interior coating, an epoxy-based

subst ance, had been defectively applied, allowing water to |eak
between the lining and the tank and corrode the tank.

Elbi initially honored its warranty by issuing credits to
Smth for several defective tanks. El bi stopped doing so, however,
once it becane aware of the volune of defective tanks. Although it
offered to replace the approximte 500 tanks from Arizona, El Dbi
refused to replace the entire purchase or issue credits because it
did not believe all 14,400 tanks were defective. Smth engaged a
service agent to replace the faulty tanks with those of another
conpany.

By its 20 Septenber 2001 letter to Elbi, Smth expressly
revoked acceptance of the entire order. Post -revocation, Smth
ceased selling those tanks, except for 75 which were sold
i nadvertently. Smith continued to store the tanks in its warehouse

upon Elbi’s refusing to accept their return.



I nvoking diversity jurisdiction, Smth filed this action
agai nst El bi, claimng breach of contract and of warranty under the
Texas Uni form Commerci al Code (UCC). Elbi counterclained.

At the close of Smth's case in chief, Elbi noved for JMOL
under Fed. R CGv. P. 50(a)(1) against the breach of contract and
of warranty clains, asserting, inter alia, that Smth’s purported
revocation of acceptance was invalid for two reasons: it was
untinely because Smth did not reasonably inspect the tanks before
revocation; and Smth continued selling the tanks after the 20
Sept enber 2001 revocation letter. JMOL was denied. Elbi renewed
its JMOL notions at the close of all the evidence; they were again
deni ed.

The jury found in favor of Smth for breach of both express
warranty and contract, awarding $138,000 for each claim (It
awar ded El bi $45,000 for each of two counterclains: negl i gent
m srepresentation and detrinental reliance.) Because breach of
contract and of warranty renedies are nutually exclusive, the
district court required Smth to elect renedies. (It required the
sane of Elbi for its two awards. They are not at issue on appeal.)
Smth elected breach of contract because it allowed an award of
attorney’s fees, which the jury set at $155, 000.

Post-trial, Elbi noved for JMOL (Rule 50(b)) and new trial.
In seeking JMOL, Elbi clained, inter alia, insufficient evidence

for a reasonable jury to find breach of contract, either by Elbi’s



repudi ation or by Smth's revocation. In seeking a newtrial, Elbi

cont ended: the evidence was insufficient to warrant the jury
instruction on repudiation (by Elbi’s not fulfillingits warranty);
and this instruction resulted in an unjust outcone at trial. The

noti ons were deni ed.
1.

As noted, El bi does not appeal the breach of express warranty
finding. Instead, it seeks to have the judgnent based on breach of
contract vacated and to have judgnent entered for Smth based on
breach of warranty. Should this occur, Smth wll not be entitled
to the awarded attorney’s fees. (Elbi does not dispute such fees
being awarded if there is breach of contract.)

Texas | aw forbi ds conflating breach of warranty and breach of
contract: “Under the [UCC], breach of contract danmages are
available for failure to perform but not for delivery of
nonconform ng goods.... [ There is] a definitive distinction
between failure to conform and failure to deliver”. Ellis v.
Preci sion Engi ne Rebuilders, Inc., 68 S.W3d 894, 897 (Tex. App.
— Houston [1st Dist.] 2002, no pet.). Thus, breach of contract
damages are not available when a buyer accepts non-conform ng
goods. In that instance, breach of warranty is the renedy.
See Sout hwestern Bell Tel ephone Co. v. FDP Corp., 811 S.W2d 572,

576 (Tex. 1991).



Breach of contract renedi es are avail abl e, however, to a buyer
who, inter alia, properly revokes acceptance. Sel ectouch Corp. v.
Perfect Starch, Inc., 111 S.W3d 830, 834 (Tex. App. —Dallas 2003,
no pet.). Section 2.608 of the UCC describes the conditions
necessary for revocation:
(a) The buyer may revoke his acceptance of a
ot or comrercial unit whose non-conformty
substantially inpairs its value to himif he

has accepted it

(2) wthout discovery of such non-conformty
if his acceptance was reasonably induced
either by the difficulty of discovery before
acceptance or by the seller's assurances.

(b) Revocation of acceptance nust occur

wthin a reasonable time after the buyer

di scovers or shoul d have di scovered t he ground

for it....

(c) A buyer who so revokes has the sane

rights and duties with regard to the goods

involved as if he had rejected them
TeEx. Bus. & Cow CobeE ANN. 8§ 2.608 (Vernon 1994). “Unlike a claimof
warranty that seeks a fix for defective goods or danages, a
revocati on seeks to put the buyer in the sanme position as if he had
rejected the goods at the tine of delivery.” Neal v. SMC Corp., 99
S.W3d 813, 816 (Tex. App. —Dallas 2003, no pet.).

A JMOL denial is reviewed de novo. E.g., Echeverria v.

Chevron USA Inc., 391 F.3d 607, 610 (5th Cr. 2004). We nust

affirmunless “thereis nolegally sufficient evidentiary basis for

a reasonable jury[’s]” verdict. FEp. R CGv. P. 50(a)(1); e.g.,



Lane v. R A Sins, Jr., Inc., 241 F.3d 439, 445 (5th Gr. 2001).
For such de novo review, we “review all of the evidence in the
record ... [but] may not nake credibility determ nations or weigh
the evidence”. Reeves v. Sanderson Plunbing Prods., Inc., 530 U S
133, 150 (2000) (citations omtted). Likew se, “the evidence, as
well as all reasonable inferences fromit, are viewed in the |ight
nost favorable to the verdict”. Lane, 241 F.3d at 445.

In contending it did not breach its contract wwth Smth, ElDbi
mai nt ai ns: Smth's 20 Septenber 2001 revocation was invalid
because, post-revocation, Smth continued to sell the Elbi tanks;
and the revocation was untinely because it occurred nore than a
reasonable tine after Smth shoul d have di scovered the grounds for
it. In the alternative, Elbi contends there was no evidence
adduced at trial for breach of contract based on El bi’s repudi ating
its agreenent with Smth. El bi maintains any evidence show ng
breach of warranty may not, as a matter of |aw, be used to support
a repudiation claim because breach of warranty and breach of
contract are legally distinct clains.

Smth responds that the evidence was sufficient for a
reasonable jury to find revocation by Smth and repudiation by
El bi . For revocation, Smth maintains that, because the tanks’
defect was latent, only destructive testing would have all owed
Smth to di scover the grounds for revocati on before the tanks began

failing in the field. For repudiation, Smth maintains Elbi’s



warranty was a termof the contract between the parties, and El bi
repudi ated that contract when it refused to honor its warranty. 1In
sum Smth contends the evidence was sufficient for a reasonable
jury to find breach of contract (allowing Smth to recover
attorney’' s fees). (Because there was sufficient evidence for a
reasonable jury to find Smth properly revoked acceptance of the
tanks, we need not reach the repudiation issue.)
A

For the first of its two bases for chall enging the revocati on,
Elbi maintains it is invalid because, followng Smth's 20
Septenber 2001 letter, Smth sold 75 of the 14,400 Elbi tanks.
Smth responds that those sal es were “de m ni nus” and “i nadvertent”
and do not invalidate its revocation.

Ceneral ly, a buyer revoking goods nust discontinue their use
or sale; but “continued use of non-conform ng goods does not, in
all cases, waive the revocation of acceptance”. Deere & Co. V.
Johnson, 271 F.3d 613, 619 (5th Cr. 2001) (applying M ssissipp
UCC). The Texas UCC st ates: a buyer who revokes acceptance of
non-conform ng goods “has a security interest in goods in his
possession or control for any paynents nmade on their price and any
expenses reasonably incurred in their inspection, receipt,
transportation, care and custody and may hol d such goods and resel |l

themin |like manner as an aggrieved seller.” Tex. Bus. & Comm CooE



ANN. 8 2.711(c) (referring to Tex. Bus & Cow CooE ANN. § 2.706).
There is no dispute Smth paid for the Elbi tanks it received.

As the Fourth Grcuit noted: “Post-revocation use will not
i nvari ably cancel revocation. The issue is determ ned on a case by
case basis, with the reasonabl eness of post-revocation use being
the underlying consideration, taken in conjunction wth a
consideration of all the other elenents necessary to effect a
justifiable revocation”. Bel | south Tel esensor v. Information
Systens & Networks Corp., 65 F.3d 166 (Table), 1995 W. 520978 at *6
(4th Cr. 1995) (holding a “de m ninus” use of revoked goods did
not invalidate revocation of entire batch). “[C]ontinued use [of
revoked goods] w Il not necessarily undo a clained revocation,
particularly where the seller, after being notified of the buyer’s
revocation, does not respond or contact the buyer to arrange for
return of the goods....” 14 WLLISTON oN CoNTRACTS 8§ 40: 30 (4th ed.
2000) (The conbined jury instruction/interrogatory for breach of
contract described when revocation is proper and stated: “ Al
buyer’s attenpted revocation of its acceptance of goods i s rendered
invalid where, following the attenpted revocation, the buyer
continues to sell such goods to third parties”.)

Smth notified Elbi of its revocation in the 20 Septenber 2001
letter and stopped selling the El bi tanks, except for 75 of them

There was sufficient evidence for a reasonable jury to decide that



the inadvertent de mninus sale of 75 tanks after the Septenber
letter did not invalidate the revocation.
B

In claimng the revocation was untinely, Elbi maintains Smth
should have physically tested the tanks upon receipt and,
therefore, should have found the defect in the interior coating
before selling the tanks. Accordingly, Elbi contends: contrary to
UCC § 2.608, Smth's 2001 revocation was not nmade “wthin a
reasonable tinme” after it should have discovered the defects
Smth responds: its visual inspection of the tanks upon receipt
was reasonable testing; it was not obliged to destroy new products
to discover |atent defects; and, because visual inspection could
not identify the problem with the interior coating, its 2001
revocation was tinely because it revoked pronptly after it | earned
fromits custonmers of the tanks’ |atent defects.

“IW het her the buyer has conplied with the requirenents of 8§
2-608 in giving adequate notice of revocation of acceptance is a
question for the trier of fact.” Del horme I ndustries, Inc. v.
Houst on Beechcraft, Inc., 735 F.2d 177, 181 (5th Cr. 1984).
Agai n, revocation must occur “within a reasonable tine after the
buyer di scovers or shoul d have di scovered the ground for it”. TEX
Bus. & Cou CobE ANN. 8 2.608(b). “The words ‘reasonable tine’ as
used in section 2.608(b) in and of thensel ves express the exi stence

of a fact.” Purnell v. Guaranty Bank, 624 S.W2d 357, 359 (Tex.

10



App. —Dallas 1981, wit ref’d n.r.e.). Accordingly, it was for
the jury to decide: whether Smth acted reasonably in not
conducting destructive testing; and whether its revocation was
timely because visual inspection alone could not reveal the | atent
def ect.

Smth adduced evidence that it did not conduct destructive
testing upon recei pt of the new El bi inventory because: the El bi
tanks had al ready passed the pressure test adm ni stered before the
contract was made; and Smth knew of no other needed test that
called for cutting open the newtanks. According to Smth, because
prior testing did not reveal the defect, it tinely revoked when it
notified Elbi of the defect within a reasonable tinme after Smth
di scovered it.

Viewi ng the evidence in the requisite |ight nost favorable to
the verdict, there was sufficient evidence for a reasonable jury to
find Smth: (1) reasonably decided not to conduct destructive
testing; and (2) revoked acceptance within a reasonable tinme after
di scovering the |atent defect via its custoners.

L1,
For the foregoing reasons, the judgnent is

AFFI RVED.
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